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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[Federal  Acquisition  Circular  84-41] 

Federal  Acquisition  Regulation  (FAR); 
Implementation  of  the  Procurement 
Provisions  of  the  U.S.-Canada  Free- 
Trade  Agreement 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(CSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 

summary:  Federal  Acquisition  Circular 
(FAC)  84-41  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  revise 
Subpart  25.4,  and  sections  25.101,  25.105, 
and  52.225-3  concerning  Canadian 
products. 

date:  Effective  date:  January  1, 1989. 

Comment  date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  on  or 
before  February  28, 1989,  to  be 
considered  in  the  formulation  of  a  final 
rule.  Please  cite  FAC  84-41,  in  all 
correspondence  on  this  subject. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 

DC  20405,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  United  States-Canada  Free-Trade 
Agreement  and  the  United  States- 
Canada  Free-Trade  Implementation  Act 
of  1988  necessitate  changes  to  the 
Federal  Acquisition  Regulation. 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
regulations  in  FAC  84-41,  as  an  interim 
rule.  This  action  is  necessary  because  of 
the  approval  of  the  United  States- 
Canada  Free-Trade  Agreement  which 
takes  effect  January  1, 1989. 

DoD,  GSA,  and  NASA  have 
determined  that  compelling  reasons 
exist  to  promulgate  an  interim  rule 
without  prior  opportunity  for  public 
comment.  However,  pursuant  to  Pub.  L 
98-577  and  FAR  1.501,  public  comments 


received  in  response  to  this  interim  rule 
will  be  considered  in  formulating  a  final 
rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  this 
interim  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501,  et  seq. 

D.  Regulatory  Flexibility  Act 

This  interim  rule  amends  Parts  25  and 
52  and  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  actual  impact  is  not  known. 
Publication  of  this  rule  will  afford  the 
public  the  opportunity  to  comment  on  its 
economic  impact  on  small  entities  and 
such  comments  will  be  considered  in  the 
formulation  of  the  final  regulatory 
flexibility  analysis  and  the  final  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  from  the  FAR  Secretariat 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

Dated:  December  27, 1988. 

Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Federal  Acquisition  Circular 
[Number  84-41] 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-41  is  effective  January  1, 1989. 
Alfred  G.  Volkman, 

Acting  Deputy  Assistant  Secretary  of  Defense 
for  Procurement. 

Richard  G.  Austin, 

Acting  Administrator,  GSA. 

December  20, 1988. 

S.J.  Evans, 

Assistant  Administrator  for  Procurement 
(NASA). 

Federal  Acquisition  Circular  (FAC) 
84-41  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Implementation  of  the  Procurement 
Provisions  of  the  U.S.-Canada  Free- 
Trade  Agreement 

FAR  25.105(e)  is  added  and  section 
25.101,  Subpart  25.4,  and  the  clause  at 
52.225-3  are  revised  to  include 
requirements  with  respect  to 
acquisitions  from  Canada. 


Therefore,  48  CFR  Parts  25  and  52  are 
amended  as  set  forth  below: 

PART  25— FOREIGN  ACQUISITION 

1.  The  authority  citation  for  48  CFR 
Parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 

Chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  25.101  is  amended  in  the 
definition  “Domestic  end  product,”  by 
adding  a  sixth  sentence  to  read  as 
follows: 

25.101  Definitions. 

***** 

"Domestic  end  product,”  *  *  *  On 
acquisitions  above  $25,000  in  value, 
components  of  Canadian  origin  are 
treated  as  domestic. 
***** 

3.  Section  25.105  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

25.105  Evaluating  offers. 
***** 

(e)  The  evaluation  in  paragraph  (a)  of 
this  section  shall  not  be  applied  to  offers 
of  Canadian  end  products  above  $25,000 
(see  25.402(a)(3)).  For  the  definition  of 
“Canadian  end  product,”  see  25.401. 

4.  Section  25.400  is  amended  by 
removing  the  word  “and”  at  the  end  of 
paragraph  (a)  and  a  period  at  the  end  of 
paragraph  (b);  by  inserting  at  the  end  of 
paragraph  (b)  and”  ;  and  by  adding 
paragraph  (c)  to  read  as  follows: 

25.400  Scope  of  subpart. 
***** 

(c)  Acquisitions  involving  offers  of 
Canadian  end  products  under  the  United 
States-Canada  Free-Trade  Agreement, 
as  approved  by  Congress  in  the  United 
States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  (19  U.S.C. 
2112  note). 

5.  Section  25.401  is  amended  by 
alphabetically  adding  the  definition 
“Canadian  end  product”  to  read  as 
follows: 

25.401  Definitions. 

“Canadian  end  product,”  as  used  in 
this  subpart,  means  (a)  an 
unmanufactured  end  product  mined  or 
produced  in  the  territory  of  Canada  or 
other  territories  to  which  the  customs 
laws  of  Canada  apply;  or  (b)  an  end 
product  manufactured  in  die  territory  of 
Canada  or  other  territories  to  which  the 
customs  laws  of  Canada  apply,  if  the 
cost  of  the  components  mined,  produced 
or  manufactured  either  in  the  territory  of 
Canada,  or  other  territories  to  which  the 
customs  laws  of  Canada  apply,  or  in  the 
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United  States,  exceeds  50  percent  of  the 
cost  of  all  the  components. 
***** 

6.  Section  25.402  is  amended  by 
revising  the  fourth  sentence  in 
paragraph  (a)(1);  by  redesignating 
paragraphs  (a)(3)  and  (a)(4)  as  (a)(4)  and 
(a)(5);  and  by  adding  a  new  paragraph 
(a)(3)  to  read  as  follows: 

25.402  Policy. 

(a)(1)  *  *  *  When  the  value  of  the 
proposed  acquisition  is  estimated  to  be 
below  the  Trade  Agreements  Act 
threshold,  the  restrictions  of  the  Buy 
American  Act  or  the  Balance  of 
Payments  Program  shall  be  applied  to 
foreign  offers,  except  as  noted  in 


subparagraphs  (a)(2)  and  (a)(3)  of  this 
section  (see  25.105). 
***** 

(a)(3)  As  required  by  Section  306  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  2112  note),  agencies  shall 
evaluate  offers  of  Canadian  end 
products  above  $25,000  without  regard 
to  the  restrictions  of  the  Buy  American 
Act  (see  Subpart  25.1)  or  the  Balance  of 
Payments  Program  (see  Subpart  25.3). 
***** 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Section  52.225-3  is  amended  by 
removing  in  the  title  of  the  clause  the 


date  “(AUG  1988)"  and  inserting  in  its 
place  “(JAN  1989)”;  and  by  adding  in 
paragraph  (a)  a  fourth  sentence  to  read 
as  follows:  , 

52.225-3  Buy  American  Act— Supplies. 
***** 

“Domestic  end  product,"  *  *  *  On 
acquisitions  above  $25,000  in  value, 
components  of  Canadian  origin  are 
treated  as  domestic. 
***** 

[FR  Doc.  88-30111  Filed  12-29-88;  8:45  am] 
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